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STUC Response to the Scottish Government Consultation 
On Changes to the Public Procurement Rules in Scotland 

 
 

Introduction 
 
The STUC contributed extensively to the process which concluded 
with the passing of the Procurement Reform Bill (Scotland) act in 
2014, enjoys a positive working relationship with colleagues in the 
Scottish Government’s Procurement Directorate and participates in 
a number of stakeholder bodies concerned with improving the 
procurement process in Scotland.  
 
This response should be read as part of the STUC’s ongoing 
contribution to improving procurement policy and practice.  
 
Priorities 
 
The STUC has repeated its aspirations for public procurement 
policy in a number of recent consultations and will not rehearse 
them again here. However we do wish to emphasise the following: 
 

 The ‘10 Asks’1 on public procurement identified by a 
coalition of Scotland’s major civic society organisations of 
which the STUC is a part, has updated the priorities agreed 
during the Procurement Reform Bill process. We believe that 
the principles set out in the 10 Asks should be incorporated 
as far as possible into the new procurement regulations. 

 

 The additional scope included in the new European 
procurement directives to introduce social, employment and 
environmental objectives into the procurement process 
should be given full force in the Scottish regulations. Public 
procurement should, as far as possible in EU law, be used to 
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deliver public policy objectives shared between the STUC 
and Scottish Government particularly on fair work and 
economic development.  

 

 This will involve using Article 1 of the EU Procurement 
Directive 2014 as a starting point for updating the Scottish 
regulations. This Article ‘recognises the freedom of member 
states to define, in conformity with Union law, what they 
consider to be services of general economic interest, how 
those services should be organised and financed, in 
compliance with the State Aid rules, and what specific 
obligations they should be subject to. Equally, this Directive 
does not affect the decision of public authorities whether, 
how and to what extent they wish to perform public functions 
themselves’.  

 

 Noting the UK Government’s refusal to include Article 18.2 of 
the General EU Public Procurement Directive (the ‘social 
clause’) in the body of the Statutory Instrument, the STUC 
believes the Scottish Government must implement in full.  

 

 The STUC believes that trade unions should be 
comprehensively involved in developing guidance particularly 
around employment issues. 

 
 
Q1 Statutory Guidance – Organisational procurement 
Strategy 
 
The proposals for Procurement Strategy and Annual Report 
Content could be improved and strengthened by requiring the 
public body to describe how its procurement strategy is helping 
support the Scottish Government’s strategic objectives and key 
policy priorities such as fair work and sustainable economic 
development. 
 
The STUC supports the requirement on public bodies to describe 
their policy on payment of the living wage and health and safety 
but believes this should be extended to a general requirement on 
fair work; this could in time be linked to the fair work standard 
which will be developed by the Fair Work Convention.  
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This would cover issues such as zero-hours contracts and other 
forms of insecure employment. 
 
There is of course an urgent need for guidance on payment of 
the living wage as promised by the First Minister (then Deputy 
First Minister) during the progress of the Procurement Reform 
Bill. The STUC continues to believe that it is possible and 
desirable to legislate for all public contracts to pay the living wage.  
 
Q2 Statutory Guidance – Sustainable Procurement Duty 
 
The STUC agrees with the GMB that: 
 
“It is important that the references to sustainable development 
goals in the EU Directive are transposed in full in the Scottish 
Procurement Regulations and supported by guidance. It should be 
made clear that sustainable development means improving social 
environmental and economic well-being in equal measure. Too 
often social outcomes are given less focus and emphasis”. 
 
Sustainable development goals should not be sacrificed for the 
policy objective of making public procurement more accessible for 
small businesses. While the STUC is generally supportive of more 
contracts being won by indigenous firms, this should not be at the 
expense of environmental or employment standards. 
 
 
Q3 Statutory Guidance – Community Benefits in Public 
Procurement 
 
The STUC believes that community benefit should be an 
increasingly integral part of the procurement process and 
acknowledges that the Scottish Government and a number of 
public bodies have already make significant progress in this 
respect. Much more can be done to disseminate and promote the 
non-statutory guidance and case study evidence that already 
exists.  
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Nevertheless, the statutory guidance could go further than 
suggested by the consultation document. There must be reference 
to the quality of the benefits provided especially in the provision of 
training and apprenticeships (which the STUC believes should be 
a part of all relevant contracts). Trade unions should be involved in 
the design, implementation and monitoring of training and 
apprenticeships delivered through community benefit. 
 
The STUC notes that ‘sub-contracting opportunities’ should not be 
considered as a community benefit without reference to a number 
of strict criteria which can prove genuine benefits. Too often sub-
contracting has been used to drive down standards, leading to 
lower wages and insecure employment for workers actually 
delivering the contracts. Simply providing a contract to a locally 
based supplier should not be treated as a community benefit. 
 
 
Q4 Principles of procurement 
 
The STUC generally agrees with the approach set out in section 
2.5 of the consultation paper and welcomes the specific reference 
to collective agreements. However, we also strongly believe that 
Article 18(2) of the Public Procurement Directive must be fully 
transposed into Scottish regulations. The STUC would expect that 
trade unions are fully involved in the development of any guidance 
supporting the full regulatory implementation of Article 18(2) 
particularly in relation to ensuring that measures adequately 
protect trade union freedoms, safeguarded by ILO conventions 87 
and 98, as required by Article 18.2 and associated provisions 
within the Directive. 
 
Contractors who do not meet the requirements should have 
contracts terminated and banned from future tenders. 
 
 
Q5  Reserved contracts for supported businesses 
 
Disabled people are subject to severe and enduring disadvantage 
in the labour market. Supported businesses have a long track 
record of providing good, secure employment opportunities in an 
accommodating, caring environment.  
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Under the last Act the STUC supported full and active transposition 
of Article 19 and supported the Scottish Government in its aims to 
ensure that public bodies reserved at least one contract a year to 
supported businesses.  
 
Therefore the STUC firmly believes that there is still a very strong 
case for reserving contracts to supported businesses in Scotland. 
Indeed, given current UK Government labour market and welfare 
policy and recent problems at Remploy, the STUC is confident in 
stating that the case is probably as strong now as it has ever been. 
The STUC looks forward to working with the Scottish Government 
and our member unions to ensure that Scotland’s supported 
workplaces can through reserved contracts continue to develop 
models which best meet the needs of their workers and 
communities. 
 
 
Q6 Definition of disadvantaged person 
 
The STUC agrees with this definition but also endorses the GMB’s 
view that it would be helpful, as in Recital 36, if the definition was 
left open with the use of the non-exhaustive term ‘such as‘. 
 
 
Q7 Reserved contracts for mutuals 
 
The STUC has a long history of supporting Scotland’s mutual and 
co-operative sector (Cooperative Development Scotland was 
established after prolonged trade union campaigning for a body to 
support the sector’s development) and believes that the nurturing 
of alternative business models could provide significant benefits to 
Scotland’s workers and communities. Therefore, we are 
instinctively prone to supporting measures which allow the sector 
to develop and grow. 
 
However, the STUC is extremely sceptical about the motivations of 
the UK Government in negotiating these provisions. It is less about 
promoting socially beneficial forms of ownership and more 
concerned with undermining the public delivery of essential pubic 
services.  
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The wording of the Directive opens the door to private firms simply 
establishing temporary and weak forms of mutual organisations to 
win contracts. These would not be genuine employee or 
cooperatively owned businesses and should not benefit from 
prioritisation in the public procurement process. 
 
 
Q8 Labels 
 
Yes, the rules should also apply to lower value regulated 
procurement contracts covered by the Act because helps maintain 
continuity of policy objectives and makes the regulations and 
guidance easier to understand and apply. 
 
 
Q9 Technical specifications 
 
Yes, the rules should be aligned for all contracts.  
 
 
Q10 Contract award criteria 
 
Awarding contracts on the basis of lowest price incentivises low 
standards and advantages bad employers. Therefore the STUC 
strongly agrees that contracts should not be awarded on the basis 
of price or cost alone. Public procurement should be considered a 
key driver of higher employment and environmental standards and 
a mechanism by which wider public policy objectives can be 
achieved.  
 
Contracting authorities are spending public money through the 
procurement process and while the public demand certain 
standards of efficiency, they do not want this to be achieved 
through low wages, insecure employment and environmental 
degradation.  
 
 
Q11 Breaking contracts into smaller lots 
 
The STUC agrees with the approach outlined here but it is 
important to stress that this approach is entirely inappropriate in 
some instances.  
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For instance, the current tender for the Clyde and Hebrides Ferry 
Services maintains the ‘bundle’ of services. Some voices have 
called in the past for the services to be broken up into smaller lots. 
By doing so, important economies of scale and operational 
efficiencies would be lost; the services would become more 
expensive to deliver, less reliable and more unsafe and 
opportunities for career development in fragile peripheral 
economies would be lost. 
 
 
Q12 Information about sub-contractors 
 
The STUC is concerned that the consultation paper suggests it is 
‘too costly’ to require information on sub-contractors involved in 
larger projects. These are precisely the contracts where this 
information should be collected given that the scope for abuse is 
greater.  
 
Sub-contractors must maintain the standards set in the contract 
especially in respect to employment conditions: they should adhere 
to the same standards as the main contractor and be subject to the 
same penalties. 
 
 
Q13 Responsibility for obtaining information on sub-
contractors 
 
The STUC agrees that the responsibility should remain with the 
public body and stresses that improving understanding of supply 
chains, and stamping out poor practice within supply chains, 
should be primary aims of procurement policy. 
 
 
Q14 Applying similar provisions on sub-contracting to 
contracts covered by the Act 
 
The STUC disagrees and believes these provisions should be 
extended to all relevant contracts. If gathering better information on 
supply chains leads to more work for public bodies and main 
contractors then so be it.  
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Q15 Direct payments to sub-contractors 
 
Agree. 
 
 
Q16 Selection criteria and grounds for exclusion 
 
Using turnover as selection criteria should be proportionate to the 
size of the contract. Professional ability should be applied to all 
contracts. 
 
 
Q18/19 Criminal convictions 
 
Yes, the list of criminal convictions should be the same for all 
contracts and public bodies should be required to exclude a 
business if it has been convicted of offences on the list. 
 
 
Q20 Tax evasion 
 
No, public bodies should not have discretion over whether to 
exclude a business from a contract where the body can 
demonstrate by appropriate means that the business has breached 
its tax obligations. 
 
Strength of feeling over the issue of tax evasion and avoidance 
amongst trade union members and the wider civic community is 
running very high. At a time of austerity – when union members 
are losing jobs and suffering real terms pay cuts and higher 
pension contributions – it is simply outrageous that evasion and 
avoidance are endemic both within the corporate and small 
business sectors. The public will not continue to tolerate tax 
evading businesses benefitting from the award of public contracts. 
If a company is not willing to sign up to the Fair Tax Mark it should 
be excluded from the public procurement process. 
 
Whilst we accept including avoidance in the regulations does pose 
some difficulties, the STUC believes that it should be possible to 
exclude businesses from a contract if avoidance can be 
demonstrated. 
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Q21 
 
Again, public bodies should not have this discretion and the STUC 
struggles to understand the reference to ‘disproportionate’ in this 
context. If a business has evaded tax or failed to pay social 
security contributions, it excludes itself from the procurement 
process. There should be no room for ambiguity here. 
 
 
Q22 
 
If a business has breached its tax obligations it must be excluded 
from all contracts whether lower value regulated contracts or not. 
 
 
Q23/24 Bankrupt or insolvent businesses 
 
The STUC struggles to envisage the circumstances in which public 
money should be put at risk by awarding contracts to bankrupt or 
insolvent businesses. However, it is possible circumstances might 
arise in which a public contract could help secure a business and 
the jobs it supports. So while an element of discretion might be 
justified the STUC would wish to see it applied with extreme 
caution. This applies to contracts of all values.  
 
 
Q25/26  Exceptional circumstances 
 
The STUC believes that the procurement system should be 
developed to operate in such a way that if a firm engages in 
criminal activity or breached its tax/social security obligations, it 
excludes itself from bidding for contracts.  
 
Public procurement must be a key driver of higher standards 
across the economy; opening up discretionary exceptions risks 
undermining the whole approach. 
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Q27/28 Other grounds for exclusion 
 
The STUC believes that all the grounds considered in this section 
– breach of environmental, social and labour obligations, grave 
professional misconduct, distortion of competition, a conflict of 
interest, a significant failure to perform in an earlier contract or a 
security risk – should result in immediate exclusion from the 
procurement process. There is no room for discretion on these 
issues and the value of the contract is irrelevant. 
 
If the Scottish Government is serious about its fair work and 
inclusive growth agendas, then it must ensure all its practices 
contribute to them. Allowing public bodies to give contracts to 
employers whose practices are irreconcilable with these positive 
agendas undermines the whole approach. Blacklisting is an 
example of a practice which should exclude an employer from 
engaging in the public procurement process. 
 
 
Q29/30 Length of time a business can be excluded 
 
The STUC believes that the maximum periods of exclusion should 
apply, that these should apply to all contracts and that the 
approach to ‘self-cleansing’ must be rigorous.  For instance a half-
hearted apology and inadequate compensation should not be ruled 
sufficient for a company to ‘self-cleanse’ after blacklisting 
employees. 
 
 
Q31  Excluding sub-contractors 
 
Public bodies should be required to check that sub-contractors do 
not fail any of the exclusion criteria. If this doesn’t happen, 
opportunities will persist for abuses down the supply chain that will 
almost inevitably lead to contraventions of the exclusion criteria. 
Guidance can set out what exactly is expected of public 
authorities; there is no need for this process to be onerous for 
public bodies. 
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Q32 Statutory guidance – selection of tenderers and award of 
contracts 
 
As highlighted earlier in this response, the STUC believes there 
should be strong, clear guidance to support the various 
commitments given around the Scottish Government’s fair work 
and sustainable economic development agendas and therefore 
supports the approach outlined in the consultation document. 
Producing strong, effective guidance on the living wage must be a 
priority. 
 
However the STUC does not believe that public bodies should 
have the ‘flexibility’ to contract with companies who have been 
shown to blacklist, tax evade or engage in anti-competitive 
practices. 
 
 
Q33/34 Care, support and other specific services 
 
With services of this nature it is essential that provisions ensure 
that quality not cost is the determining factor. There should also be 
a presumption that these services are best provided in the public 
sector.  
 
 
Q35 Statutory guidance – health and social care services 
 
It is essential that the statutory guidance emphasises the 
importance staffing levels and employment standards to ensure 
high quality is achieved and maintained. Therefore the STUC 
supports the principles outlined in the consultation paper but 
believes these can be usefully extended through incorporation of 
the relevant sections of the 10 Asks (especially Asks 4, 7 and 10).  
 
Trade unions should be fully involved in the development and 
dissemination of this guidance. 
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Q38 Negotiated procedure without prior publication 
 
Agree, it will be necessary to award contracts without competition 
in circumstances which support public policy objects (e.g. 
supported workplaces).  
 
 
Q58 Monitoring and enforcement 
 
Agree, but this activity must be focused on ensuring that all the 
public policy objectives encapsulated in the recent legislation are 
delivered. 
 
 
Q63 Open contracting 
 
As highlighted by UNISON, it is essential that Freedom of 
Information rights follow the public pound and therefore FOI 
legislation should be extended to cover all public contracts. 
 
 
 
 
STUC 
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